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Court cases since the classic Brito v. Zia (1973) decision dealing with
terminations based on subjective performance appraisals are reviewed.
Professional interpretations of Brito v. Zia are also examined and crit-
icized in light of professional practice and subsequent court decisions.
Major themes and issues are distilled from the review of cases, and im-
plications and recommendations for personnel practices were discussed.

Legal issues pertaining to personnel decisions have received a great deal
of attention in recent years (Cascio & Bernardin, 1981; Faley, Kleiman &
Lengnick-Hall, 1984; Feild & Holley, 1982; Holley & Feild, 1975; Kleiman
& Durham, 1981). As a result of Title VII of the 1964 Civil Rights Act,
any personnel practice that adversely affects certain classes of individuals is
deemed unlawful unless justified by business necessity. The termination of
an employee is probably the most critical personnel decision an organiza-
tion can make. The United States is unique among industrialized countries
in that terminations, or firings, are quitc commonplace. While there are
no accurate figures, approximately three million people are fired each year
in the private sector (Stieber, 1984). Schreiber (1983) has estimated that
200,000 of these employees are fired “unfairly.”

In addition to Title VII, other statutes have been enacted to protect em-
ployees against unjust termination and discrimination (Age Discrimination
in Employment Act of 1967; National Labor Relations Act of 1935). In
countering a charge of discrimination, the organization invariably claims
that an alleged unfair termination resulted solely from poor job perfor-
mance. Thus, a formal or informal performance appraisal is often the main
defense an organization has against such a complaint.

The legal requirements for performance appraisals, and in particular,
those used as a source of information upon which to base termination de-
cisions, are less clear cut than requirements for other personnel practices
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such as initial selection. Although the Uniform Guidelines on Employee
Selection Procedures (1978) apply to all procedures used for personnel de-
cisions, they focus mainly on technical standards necessary for the valida-
tion of initial selection decisions (Kleiman & Durham, 1981). Performance
appraisal is mentioned only in regard to its use as a criterion in empirical
validation studies (Kleiman & Durham, 1981). Thus, the purpose of this
paper is to review recent court decisions that deal with terminations based,
at least in part, upon performance appraisals. Guidelines established for
Title VII cases, standards advocated in professional journals and texts, and
the use of subjective performance appraisal criteria are discussed. Judicial
standards are compared with standards advocated in professional journals,
with the nexus between the two constituting a major portion of this paper.
Major themes and issues are distilled from a review of pertinent cases, and
implications for personnel practices are discussed. It should be noted that
performance appraisals used to make promotion decisions are not consid-
ered in this review. Cases dealing with this issue are discussed elsewhere
and may have to meet different legal requirements than appraisals used for
terminations (see Kleiman & Durham, 1981).

Brito v. Zia Co.

The most stringent legal standard applied to performance appraisal pro-
cedures has been the belief that they should be considered “tests” and
therefore fall under the Uniform Guidelines on Employee Selection Pro-
cedures (1978). This standard arose out of Brito v. Zia Co. (1973), in
which the court ruled that the Guidelines were applicable and must be fol-
lowed in evaluating the adequacy of a performance appraisal instrument.
In this case, Spanish-speaking subordinates were terminated as a result of
their supervisors’ performance appraisals. Supervisors rated subordinates
on several work dimensions, including volume of work, quality of work,
job knowledge, dependability, and cooperation. The court was critical of
Zia’s subjective appraisal process, noting that some supervisors doing the
rating had never directly observed the work of employees and that raters
lacked a single standard to apply to the dimensions of quality and quantity
of work. The Zia Co. failed to present evidence concerning the validity of
their performance evaluation “test,” and the court was of the opinion that
they should have presented empirical data demonstrating that the “test” was
significantly correlated with actual work behavior.

It seems apparent that the court confused the concepts that are tradi-
tionally called tests and criteria in the field of personnel (Bass & Barrett,
1981). A performance appraisal instrument is traditionally considered to
be not a test, but a criterion that is correlated with a test. In most or-
ganizations, the performance evaluation is the only standard by which an
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employee’s performance can be assessed. Therefore, it is nearly impossible
to correlate this standard with any other external measure.

Because of its important implications for organizational practices, the
Brito decision has attracted a good deal of attention among personnel spe-
cialists. In the following section, we discuss how some commentators have
interpreted this decision and note several problems associated with these
interpretations.

Professional Interpretations of Brito v. Zia

Several experts in the field of human resource management have taken
the lead of Brito v. Zia (1973) and view the performance appraisal instru-
ment as a test as defined under the Uniform Guidelines (1978) (Bernardin,
Beatty, & Jensen, 1980; Cascio, 1982; Cascio & Bernardin, 1981; Feild
& Holley, 1982). As such, they call for empirical validation of perfor-
mance evaluation ratings. Cascio and Bernardin (1981) also maintain that
each rater must be validated in addition to the appraisal system itself.
Although Cascio and Bernardin state that it is extremely difficult to em-
pirically demonstrate the validity of performance evaluation ratings, they
propose a technique for validating raters where a rater would make a judg-
ment on some known objective fact such as absenteeism and use that as
evidence that the other dimensions, for which there were no empirical data,
were also valid.

A second technique advocated is to correlate actual observations of
ratee behavior with performance appraisal ratings. A drawback of both
approaches is that they are extremely time consuming. Most important,
however, these approaches would not prevent raters from discriminating on
an individual basis. In other words, one could demonstrate the validity of a
rater’s performance on an overall basis by these techniques, but this would
have no particular relevance if a rater wanted to discriminate in his or her
ratings on one or more occasions. Moreover, one might convincingly ar-
gue that if an organization has objective data available (i.e., absenteeism
records, actual instances of ratee behavior), they should use these data,
rather than subjective ratings, for evaluations. The attempt to treat the cri-
terion or the performance evaluation rating as a test negates the distinction
between the two concepts. As early as 1950, Brogden and Taylor pointed
out that the criterion (performance appraisal) could not be subjected to a
satisfactory empirical test of its adequacy.

Others in the field maintain that a performance appraisal must be a
content valid test supported by an empirical study (Holley & Feild, 1975;
Latham & Wexley, 1981). This position has two main problems. First,
according to the Uniform Guidelines (1978) and professional practice, the
validity of a content valid test does not depend upon an empirical validity
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study. In fact, several courts have accepted content valid tests that have not
been supported by empirical validation (Contreras v. City of Los Angeles,
1982; NEA v. South Carolina, 1978).

Second, there are several critical differences between a content valid
test and a performance appraisal instrument. One important difference is
that an effort is usually made to construct an objective scoring system for
a traditional paper-and-pencil content valid test. All candidates take the
same test under the same standardized conditions with the score being de-
termined in an objective fashion. In contrast, performance appraisals are
not objectively scored. While an overall score can be obtained in each
case, the underlying process in determining that number is quite different
from that of a test. Since a performance evaluation may be performed by
* different supervisors, the score an individual receives represents an inter-
action between the individual’s performance, the nature of the job, and the
supervisor doing the actual rating.

Secondly, all items on a typical paper-and-pencil content valid test are
given equal weight. Thus, a content valid test operates implicitly on a
compensatory model. If an individual misses a number of items, he or she
can still obtain a satisfactory score. On the other hand, the performance
appraisal technique is implicitly based on a noncompensatory model. If
an individual is rated low on one very important job dimension, receiving
high ratings on other dimensions may not offset the low rating. Depending
upon the nature of the job, low ratings on one dimension may be sufficient
justification for termination.

To further illustrate the differences between a performance evaluation
instrument and a test, consider a hypothetical performance appraisal form
for the job of a nuclear power plant operator, which has 10 different dimen-
sions. One dimension might be the proper operation of the reactor safety
equipment. Perhaps all 30 operators have performed that job dimension in
a safe fashion whenever they have been observed by their supervisor. This
dimension, then, would have zero variance and would not correlate with
any measure of objective performance or any of the remaining nine per-
formance dimensions. However, the dimension is still extremely important
for any termination decision. One would not want to argue that because
the performance appraisal instrument does not have the usual psychometric
propetties of a test, the dimension of safe operation should not be used for
evaluating employees.

Finally, since an empirical validation study conducted for a performance
appraisal instrument would depend upon specific rater responses, whenever
there is a new supervisor, a new validation study would be required. In
contrast, a content valid test does not require continued reevaluation unless
the nature of the job changes.
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To summarize, the court’s interpretation of the Guidelines in Brito v. Zia
(1973) and their stress upon empirical validation has been accepted as the
legal standard by many in the field of human resource management. While
the Guidelines do warn that performance evaluations may be adversely
influenced by supervisory biases, empirical validation is not required. In
addition, the Guidelines and the courts do not demand empirical verification
of content valid tests (Contreras v. City of Los Angeles, 1982; NEA v. South
Carolina, 1978).

If the standard set forth in Brito v. Zia (1973) were applied to all sub-
jective performance evaluations, then most would fail to meet it. For most
jobs, there is simply no objective data that are available to “validate” the
performance evaluation. Fortunately, as will be shown shortly, subsequent
court decisions since Brito v. Zia (1973) have not required empirical vali-
dation of performance appraisals used for termination decisions.

The following section of the paper provides a review of court deci-
sions since the classic Brifo decision that concern terminations based on
performance appraisals. An exhaustive search of LEXIS identified over
100 relevant cases. Fifty-one were selected for a more careful review since
these cases dealt almost exclusively with subjective performance appraisals.
Of these 51 cases, all but 10 were decided in favor of the organization.
In discussing these decisions we focus on major themes and issues that
the courts appear to consider in cases alleging discriminatory termination
practices.

Decisions After Brito v. Zia

Though rarely cited, the Brito v. Zia (1973) case was reheard by the
District Court in 1976 (EEOC v. Zia Co. and Los Alamos Constructors).
The court ruled that Spanish-speaking Americans were not discriminated
against with respect to terminations. As a direct result of the Brito v. Zia
(1973) decision, the court heard a great deal of testimony about a newly
developed performance appraisal process that had been devised by a con-
sulting group and was subjective in part. The court was of the opinion
that, although Brito v. Zia (1973) was critical of subjective standards, it
did not demand the impossible. The court believed the defendants made
a reasonable effort to develop an objective procedure and found the “test-
ing” procedures (performance evaluations) adequate. This decision was
later upheld by the appeals court in EEOC v. Zia Co. and Los Alamos
Constructors (1978). Interestingly, there was no discussion of the Uniform
Guidelines or empirical validity in either decision.

A recent United States Supreme Court decision in Texas Department of
Community Affairs v. Burdine (1981) upheld the termination of a female
employee who was discharged along with two of her co-workers because



494 PERSONNEL PSYCHOLOGY

they did not work well together. This case is widely recognized for rein-
forcing the four criteria outlined in McDonnell Douglas v. Green (1973)
needed to establish a prima facie case of discrimination under the disparate
treatment doctrine. Specifically, the plaintiff must show (1) that he/she
belongs to a racial minority, (2) that he/ she applied and was qualified for a
job in which the employer was seeking applicants, (3) that despite his/her
qualifications, he/she was rejected, and (4) that, after his/ her rejection, the
position remained open and the employer continued to seek applicants from
persons of complainants’ qualifications. However, the facts of the case also
show that the decision reached by the organization was very subjective in
nature in that Burdine’s supervisor relied upon the advice of advisors and
subordinates without a formal appraisal or procedure. In Gupta v. IBM
(1980) the court also relied on the testimony of the plaintiff’s supervi-
sors and co-workers in deciding the case of a discharged Indian employee.
Those who testified spoke of incidents that outlined Gupta’s general incom-
petence as a systems engineer. No formal appraisal system was introduced
concerning the plaintiff’s on-the-job performance. The court ruled that
Gupta was not a victim of discrimination but was justifiably discharged for
failure to perform his job duties.

In 10 of the 51 decisions, the court ruled in favor of the plaintiff. Two
central issues seem to emerge as determining factors in eight of these cases.
In two cases (Foster v. MCI, 1983; Johnson v. Olin Corporation, 1980)
the supervisors who conducted the performance appraisals were identi-
fied through court testimony as blatantly racist. For example, in Johnson
v. Olin Corporation (1980) the court felt that the evaluation of the plaintiff’s
work performance by her supervisor was merely a pretext to effectuate his
discriminatory attitudes. Credible evidence was presented regarding the
supervisor’s racial antagonism against blacks. Due to the organization’s
subjective appraisal system and a lack of review by upper management,
the supervisor was free to act out his prejudices.

A second factor that led to unfavorable decisions for the organiza-
tion concerns the uneven application of performance appraisal standards
to minority and majority employees. In Spiva v. Copperweld (1980) the
plaintiff was terminated for violating a “last-chance agreement.” Determi-
nations of violations were not based on any objective standards but were
left entirely to the discretion of supervisory personnel. The plaintiff was
able to demonstrate that white employees were treated more favorably with
respect to last-chance agreements regarding absences and instances of tar-
diness and were retained by Copperweld even though their violations were
more frequent and severe.

In Bledsoe v. Wilker Bros. (1980) the employer claimed that the plain-
tiff was terminated primarily for her inadequate typing. However, typing
samples of majority group members who were retained were judged to be
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incompetent, inadequate, or marginal by the defendant’s own standards.
Thus, standards for performance were not applied equally to blacks and
whites. In a similar vein, discretion was unevenly exercised when rating
the performance of black and white employees in Lilly v. Harris Teeter Su-
permarkets (1983), and the appeals court upheld the district court’s finding
of racial discrimination,

Three cases in which the courts ruled against the organization dealt with
reverse discrimination (Lanphear v. Prokop, 1983; Planells v. Howard Uni-
versity, 1983; Turgeon v. Howard University, 1983). In Planells v. Howard
University (1983) and Turgeon v. Howard University (1983) the plaintiffs
were employed as assistant professors and were subsequently denied reap-
pointment. Interestingly, much of the evidence offered by the university
clearly supported the plaintiffs. In terms of publication criteria and teaching
evaluations, the plaintiffs were considered as good or better than several
black faculty members whose contracts were renewed. In the Turgeon case,
the department also failed to properly consider her for reappointment as
required by its own written policies and procedures. The court ruled that
Howard University applied its standards for reappointment more stringently
to the plaintiffs than to black faculty members.

In order to circumvent litigation, some personnel specialists view the
use of objective appraisal criteria as a safer strategy than the use of sub-
jective standards. However, the ninth case decided in favor of the plaintiff
(Weahkee v. Perry, 1978) illustrates a common problem involved in for-
mulating objective performance evaluations. Ostensibly objective criteria
can often become subjective in nature. In Weahkee v. Perry (1978), the
plaintiff was an American Indian and an employee of the EEOC. After two
years with the agency, his job was converted and a production requirement
of four cases per month was established as an “objective” performance
standard. Since the plaintiff was a senior investigator, he was assigned the
more difficult cases and subsequently failed to meet the newly established -
standard. It is evident that the organization’s objective criterion must ulti-
mately be weighed subjectively because cases are not equivalent in terms of
amount of work required. Three months after receiving the unsatisfactory
performance rating, the plaintiff was discharged.

The Equal Employment Opportunity Commission’s investigation of dis-
crimination in its own agency found that the production policy permitted
a distortion in the production records, and therefore it was unfair to com-
pare different investigators. The court upheld a favorable decision from the
Federal Employee Appeals Authority, and the plaintiff was reinstated into
the Equal Employment Opportunity Commission’s work force. This case
illustrates that even the Equal Employment Opportunity Commission can
experience a difficult time with performance evaluations. Their attempt to
devise a so-called objective performance appraisal system was found to be
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fanlty by their own internal investigation. Somewhat ironically, there was
no attempt to validate their process empirically, nor did they reference the
Guidelines.

Finally, in Nord v. U.S. Steel (1985) the plaintiff successfully demon-
strated that she had a record of good performance appraisals before she
requested a promotion. After this request her appraisals became nega-
tive, which led to her eventual termination. The court reasoned that the
downgraded evaluations after her promotion request were evidence of dis-
crimination.

Employers in the remaining 37 cases successfully defended their ter-
mination decisions. Aside from the importance of applying performance
appraisal standards equally to all employees, three major themes were iden-
tified from a review of these cases:

1. Courts refuse to act as super personnel departments. They do not
wish to decide if performance appraisal systems are just or unfair or whether
they conform in all respects to accepted professional standards. They only
wish to rule on whether or not performance appraisals discriminate. That
is, does the organization treat similarly situated individuals differently.

2. Courts seem to look favorably on the use of a review system by
upper-level personnel to prevent individual bias.

3. Courts also react favorably to the use of performance counseling
designed to help employees improve substandard performance.

Plaintiffs often challenge subjective performance appraisals purely on
the grounds that they are per se discriminatory since they involve super-
visory judgments. The first theme addresses this issue. At one extreme,
some courts seem to accept defendants’ obviously flawed subjective per-
formance evaluations. The appeals court in Jones v. The Pitt County Board
of Education (1975) upheld the district court’s finding that there was no
racial motivation in the termination of a black school teacher. The plaintiff
had taught for over 10 years in the school system, and when moved to a
new location, she was evaluated by her principal. The principal’s overall
conclusion was that her performance was unsatisfactory. This conclusion
was particularly interesting since, as the dissenting judge pointed out, she
had been evaluated on four different occasions on a Teacher’s Evaluation
Form. Out of a total of 165 ratings, she received only 5 weak scores. The
principal’s evaluation, which was supposed to be based on the Teacher’s
Evaluation Form, found her weak in 11 of 33 categories. This would ap-
pear to be a case where an expert witness was needed to point out the
deficiencies in the principal’s evaluation of the teacher.

However, even if ratings are open to divergent opinions and are chal-
lenged by expert testimony, courts often hold that ratings are not unduly
subjective or arbitrary (Harkless v. Sweeny School District, 1975; Mar-
shall v. Kirkland, 1979). In Harkless v. Sweeny School District (1975) the
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court accepted a faculty evaluation form, which was essentially a rating
of 38 characteristics on a scale of excellent, good, above the average, fair
or average, poor, below the average, and unsatisfactory. The plaintiff’s
expert witness maintained that the evaluation technique was invalid. All
requirements that the expert thought to be important for the performance
evaluation process were those that were deficient in the one used by the
defendant (i.e., rater training, multiple raters). The court was of the opinion
that the evaluation procedures were not unfair, biased, or fatally subjective
even though they did not conform in all respects to the expert’s standards
and stated that “The question before the court is not whether the District
practiced perfect or even good techniques of managerial decision making.
It is, rather, whether the District practiced racial discrimination in such
decision making.” The court also rejected the use of more objective “pa-
per” qualifications, such as level of state certification and years of teaching
experience. Similarly, in Walston v. County School Board of Nansemond
County(1974) the court preferred a subjective performance evaluation over
more objective criteria.

In Kresyman v. Bolger (1984), the plaintiff was terminated at the end of
a 90-day probationary period for being slow on special assignments, being
insensitive to co-workers and having two unscheduled absences. Testimony
at the trial indicated that the incidents leading to the three unfavorable
evaluations were very minor in nature. The court noted that “if it had
before it the question solely of whether or not defendant had ‘just cause’
to terminate plaintiff, the court’s finding might be for the plaintiff. But
this is not the relevant inquiry. The court must determine whether there
has been racial discrimination. The answer is no.” Two other district court
decisions (EEOC v. Murphy Motor Freight, 1980; Evans v. Meadow Steel
Products, Inc., 1984) and four appellate level decisions (Mason v. Pierce,
1985; Nath v. General Electric, 1977; Powell v. Syracuse University, 1978;
Powers v. Mancos School District RE-6 Montezuma County, 1976) adopted
similar lines of reasoning in finding that the respective plaintiffs were not
victims of discrimination.

The second theme, review of performance appraisals by upper-level per-
sonnel, emerged as an important factor in several decisions. In Richards
v. IBM (1981), the court was impressed that prior to the plaintiff’s ter-
mination, his performance appraisals were discussed and reviewed by the
supervisor’s manager, a third-level manager, and the regional EEO man-
ager. In Grant v. C&P Telephone Co. (1984), the plaintiff’s work records
were not only reviewed by upper-level personnel, he was warned repeatedly
that termination was imminent if his work did not improve.

In James v. Commonwealth Dept. of Public Welfare (1983), the deci-
sion to discharge two black females for their poor job performance shortly
after they completed an on-the-~job training program was scrutinized as part
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of a four-stage review process. Review began with the training supervisor
and continued with the line supervisor, and there was an evaluation by the
training director. The final termination decision was made by an indepen-
dent executive board. This review procedure was considered effective in
preventing intentional bias by any one individual. Review through higher
levels of management and prior warning of termination were also important
in Carter v. Dialysis Clinic (1981) and Sias v. G.E. Information Services
Co. (1981).

Finally, several organizations who successfully. defended their termi-
nation decisions offered performance counseling or corrective guidance to
poor performers prior to reaching the final discharge decision.

In Stone v. Xerox (1982) the organization had a fairly elaborate proce-
dure for assisting poor performers. The plaintiff was employed as a sales
representative and in less than. six months had been given several writ-
ten reprimands concerning customer complaints about his selling methods
and failure to develop adequate written selling proposals. As a result, he
was placed on a one-month performance improvement program designed
to correct these deficiencies. This program was extended 30 days at the
plaintiff’s request. Performance did not improve, and the plaintiff was then
placed on probation and specifically told that failure to substantially im-
prove would result in termination. The plaintiff’s performance continued
to be substandard, and he was discharged at the end of the probationary
period.

Some form of performance counseling designed to assist employees in
improving poor performance was also employed by organizations in Bai-
ley v. MCI Telecommunications Corp. (1982), Bennett v. Eggers (1981),
Blunt v. Marion County School Board (1975), Bradington v. IBM (1974),
Buchanan v. American Petroleum Institute (1981), Gidion v. Hospital for
Joint Diseases (1979), Harris v. Group Health Association (1981), Howard
v. Miller Brewing Co. (1983), and Sias v. G.E. Information Services Co.
(1981). For example, in Howard v. Miller Brewing Co. (1983), the plaintiff
was counseled by a supervisor and advised on how to improve his perfor-
mance after being rated “marginal in all respects.” Subsequent ratings six
months later indicated no improvement, and the plaintiff was terminated. In
two cases (Blunt v. Marion County School Board, 1975; Buchanan v. Amer-
ican Petroleum Institute, 1981) corrective guidance was offered by the
employer and was ignored, resulting in termination.

Conclusions and Implications for Personnel Practices
A review of pertinent case law can help identify what aspects of perfor-

mance appraisals the courts routinely consider in deciding cases alleging
discriminatory termination practices. In reviewing the relevant cases, there
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does not appear to be a great deal of consistency in how the various courts
determine the adequacy of a performance appraisal procedure. Certainly,
much of the argument centers on plaintiffs challenging the use of subjec-
tive standards and the concomitant belief that supervisory judgments foster
unfair, biased, and discriminatory appraisals. It seems clear, however, that
the courts do not reject the subjective approach. In fact, some courts openly
advocate subjective appraisals of employee attitudes and work behaviors.
This is advantageous from an organization’s point of view since most per-
formance appraisals, especially for higher-level jobs, must ultimately rest
on supervisory subjectivity. As seen in Weahkee v. Perry (1978) the use
of objective performance appraisal criteria does not necessarily prevent
litigation or ensure a favorable decision for the organization.

Decisions after Brito v. Zia (1973) do not view the performance ap-
praisal as a “test” in cases alleging discriminatory terminations. The courts
have not referred to the Uniform Guidelines as a standard which should be
followed in evaluating a performance appraisal system in Title VII cases,
nor do they require that a performance appraisal be considered a content
valid test or that there be an independent empirical verification of the per-
formance appraisal process. In sharp contrast, many commentators have
followed. the lead of Brito v. Zia (1973) by advocating a content validity
strategy or empirical validation of performance appraisal procedures.

The professional literature concerning performance appraisals advocates
and discusses extremely technical approaches to this process. These in-
clude refined techniques to develop a better performance appraisal form,
reliability, training of raters to reduce rating errors, policy capturing, and
validation techniques (Bernardin & Buckley, 1981; Cornelius, Hakel, &
Sackett, 1979; Hobson, Mendel, & Gibson, 1981; Landy & Farr, 1980;
Latham, Fay, & Saari, 1979; Taylor & Wilstead, 1974). Ironically, none
of the court cases went into this sort of depth in determining the ade-
quacy of performance appraisals. It appears evident that the courts are not
often impressed by testimony that deals with the technical and psychome-
tric properties of performance appraisal instruments in termination cases
(i.e., EEOC v. Zia Co. & Los Alamos Constructors,1976, 1978; Harkless
v. Sweeny School District, 1975; Powers v. Mancos School District RE-6
Montezuma County 1976). This is not to imply that these issues are unim-
portant. From a theoretical perspective, continued research and advances
in these areas help us to better understand what is undoubtedly a complex
process. From a purely legal perspective, however , these issues seem to
be accorded very little weight.

In a recent article, Banks and Roberson (1985) interpreted the perfor-
mance appraisal process as a test development task. We see this line of
reasoning as potentially damaging as it could eventually place the profes-
sion in a position it cannot satisfactorily defend. As discussed previously, it
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is extremely difficult and perhaps impossible in many instances to support
performance appraisals as if they were “traditional” tests. Moreover, the
courts appear to be taking a more rational approach, which realizes that no
matter how well developed or sophisticated a performance appraisal sys-
tem is, it cannot prevent an individual rater from discriminating in his or
her performance evaluations on one or more occasions. The key issue is
obviously that of discrimination, not of refinement of format, performance
appraisal development, or validation. Although in the context of promo-
tions, instead of terminations, at least one court has explicitly stated that
performance appraisals are not tests (Mortensen v. Callaway, 1982).

In the same year Brito was decided, the Supreme Court established the
disparate treatment doctrine in McDonnell Douglas v. Green (1973). The
disparate impact doctrine was established two years previously in Griggs
v. Duke Power Co. (1971). Since these two decisions were fairly new, it is
not surprising that Brito did not state under which theory the case was being
decided. However, virtually all the cases reviewed subsequent to Brito also
failed to state which doctrine (disparate impact or disparate treatment) was
being applied. As most of these cases involved a single individual (or only
a few), they appear to have been handled as if they were disparate treatment
cases. While beyond the scope of the present review, it is important to note
that courts differ as to whether a disparate impact analysis can ever be an
appropriate method for testing the validity of subjective procedures such
as the typical performance appraisal technique (Ashe & McRae, 1985). It
could be argued that in a case where a large number of people have been
terminated and adverse impact can be demonstrated, the subjective nature
of a performance appraisal can provide the critical link between statistics
and discrimination. Subjective appraisals do not have the same importance
in disparate treatment cases as they may have in disparate impact cases.

The potential for supervisory biases to contaminate a performance ap-
praisal is, of course, much greater with subjective approaches to evalua-
tion. Consequently, courts do seem to consider whether these standards
are evenly applied to all employees and whether organizations have a re-
view process that mitigates the chances of individual supervisory bias. In
addition, although not a necessary practice, the courts seem to react fa-
vorably to performance counseling aimed at correcting substandard work
performance.

Since there is always the potential for error or deliberate discrimination
in human evaluations, it is impossible to design an appraisal system that is
completely “safe” from litigation (Burchett & DeMeuse, 1985). However,
an employer can reduce the likelihood of being found guilty of discrim-
ination and optimally defend against a discriminatory termination charge
by following several guidelines. Our review of the court cases along with
good professional practice suggests the following six points:
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1. Conduct a job analysis to ascertain characteristics necessary for
successful job performance.

2. Incorporate these characteristics into a rating instrument. Although
the professional literature recommends rating instruments that are tied to
specific job behaviors (i.e. BARS), the courts routinely accept less sophis-
ticated approaches such as simple graphic rating scales and trait ratings.
Regardless of method, written definitive standards should be provided to
all raters.

3. Train supervisors to use the rating instrument properly. This involves
instructions on how to apply performance appraisal standards when making
judgments. The uniform application of standards is extremely important.
In six of ten cases decided against the organization, the plaintiffs were able
to show that subjective standards had been applied unevenly to minority
and majority employees.

4. As demonstrated in several cases, formal appeal mechanisms and
review of ratings by upper-level personnel is desirable.

5. The organization should document evaluations and reasons for the
termination decision. This information may prove decisive in court. Cred-
ibility is enhanced with documented performance appraisal ratings and in-
stances of poor performance.

6. Provide some form of performance counseling or corrective guidance
to assist poor performers in improving their performance. As seen in
several cases, the courts look favorably on this practice.

Although court decisions regarding terminations suggest that profes-
sional validity issues as applied to performance appraisal instruments are
not of crucial importance, we certainly do not discourage efforts to properly
validate and improve performance appraisal instruments. Organizations
should be concerned about the integrity and fairness of their performance
appraisal procedures. But, efforts designed to improve and validate per-
formance appraisal instruments do not necessarily have the legal value that
some commentators in the field believe.
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